Board Agenda Packet 09-27-18
Supplemental Materials

1. Amended Resolution 2018-43

2. Staff Report “September Ranch Proposal — Additional Materials”
3. Amended Resolution 2018-44

4. California Health & Safety Code Section 6512

5. Monterey County RMA - Planning Department Condition Compliance &
Mitigation Monitoring and Reporting Plan



RESOLUTION NO. 2018-43 (AMENDED)

A RESOLUTION ADOPTING A RESOLUTION AUTHORZING THE
EXPENDITURE OF UP TO $100,000 TO ASSIST MONTEREY COUNTY IN
CARMEL LAGOON SANDBAR MANGEMENT FOR FISCAL YEAR 2018-19 AND
TO CONSIDER FUNDING UP TO 1/3 OF SANDBAR MANAGEMENT COSTS
ANNUALLY THEREAFTER CONDITIONED UPON THE BOARD OF
SUPERVISORS APPROVAL TO UNDERTAKE FORMATION OF AN
ASSESSMENT DISTRICT

-000-

WHEREAS, the Board of Directors recognizes the need to manage the
sandbar in the Carmel Lagoon to protect the Treatment Plant from flooding due to
the lagoon backing up and desires to maintain lagoon elevation at no more than 12
feet; and

WHEREAS, the Board of Directors has listened to staff testimony and
reviewed the staff report regarding the necessity to assist the County financially in
this effort; and

WHEREAS, the Board finds that the necessity of Carmel Lagoon
Management requires the District to participate in funding the effort; and

WHEREAS, the Board fully anticipates the County of Monterey will attempt
to form an Assessment District and encourage other property owners around the
Carmel Lagoon to participate in these efforts at sandbar management and flood
control; and

WHEREAS, staff has testified to the satisfaction of the Board that the District
has the ability to contribute up to $100,000 in the current fiscal year and that it is an
appropriate use of District funds.

NOW, THEREFORE, BE IT RESOLVED by the Board of Directors of the



Carmel Area Wastewater District, as follows:

1.

That the Board authorizes an expenditure of up to $100,000 in fiscal year 2018-
19 for Carmel Lagoon Management; and

That the Board authorizes the use of the Contingency line item for fiscal year
2018-19 for Carmel Lagoon Management; and

That the Board supports the efforts of Monterey County in the formation of
an Assessment District to manage the long-term costs of Carmel Lagoon
Management; and

That the Board agrees to consider a conditional position to provide long term
funding of Carmel Lagoon Management as part of its annual budget process
only after the Board of Supervisors approves a resolution to undertake an

assessment district,

PASSED AND ADOPTED at a regular meeting of the Board of Directors of the

Carmel Area Wastewater District duly held on September 27, 2018 by the following

vote:

AYES: BOARD MEMBERS:

NOES: BOARD MEMBERS

ABSENT: BOARD MEMBERS:

President of the Board
ATTEST:

Secretary to the Board



STAFF REPORT

To: Board of Directors

From: Barbara Buikema, General Manager

Date: September 27, 2018

Subject: September Ranch Proposal — Additional Materials
DISCUSSION

Additional materials for the September Ranch Proposal on Board Agenda 09-27-18, Item

#17

1.

Legal authority: It's not clear if our legal authority under the Sanitary District
Act allows us to deliver potable water. See Health and Safety Code Section 6512,
Recommending here that counsel reaffirm our authority.

Supply: Itis CRITICAL that we don’t end up responsible for “supplying”
water. In the development world a water “supply” deals with the rights to drill
wells, water rights, water permits and the state of the underlying aquifer. It is
quickly mired in its own world of laws, and regulations. Plus, all the numerous
special regulations in Monterey County and the stringent conditions for this project.
Using this term could make us responsible for securing water rights, drilling wells,
performing long term proof of supply studies by third parties (condition #147 as one
small example), etc. We must make it crystal clear it would be for OPERATION
ONLY (distribution, treatment, maintenance and water quality compliance ONLY).
I'd recommend that term “supply” be stricken from every CAWD document moving
forward (unless it is to make it clear that the developer [and any subsequent entity]
is responsible for securing the permits and water rights for supplies).

MPWMD: The staff report says nothing about obtaining a permit from the
MPWMD. They have their own special world of conditions, testing, metering and
reporting. More importantly it is not a given that the MPWMD will approve this in
the first place. We should not find ourselves expending resources on fighting with
MPWMD or the Health Department



Permitting: We must make it clear that the developer (or subsequent owners)
must first obtain all needed permits for the full amount of water (57.21 acre-feet per
year) before we take it over. Especially the permits from the Health Department and
from the MPWMD. We should expect opponents to appeal, delay and even sue to
stop this project. Otherwise we could become legally entangled in internecine land-
use battles.

Project conditions (see attached County resolution): We must ensure we don’t
get tangled up in EIR mitigation monitoring and having to enforce conditions See:
#33, #41, #45, #46, #58, #59, #146, #147, #189/190,

: Phasing and build out: This will start with, say, 5 connections and then grow
slowly over the years. How will Conditions #110, #118 and #120 (part 3) unravel
over the decades of build-out? Also, we must, must assume that any agreements
with the developer may become invalid over time. It is very common for the original
“developer” to sell the development to a different entity (typically an LLP) which
often then sells it to another LLP, etc. Any legal agreements should account for this.

CAWD Board resolution with “approval” is premature. For the reasons above I
recommend an amended Resolution - see attached or to simply deny the request.



RESOLUTION NO. 2018-44 (AMENDED)

A RESOLUTION AUTHORIZING CONCEPTUAL APPROVAL TO CONDUCT A
FEASIBLITY LEVEL ANALYSIS OF PROVIDING POTENTAL WATER
OPERATION SERVICE TO SEPTEMBER RANCH, AND ALLOWING STAFF TO
INVESTIGATE THE REQUIREMENTS AND PERFORM DUE DILIGENCE WITH
THE DEVELOPER, LAFCO AND A CONSULTING ENGINEER ON
IMPLICATIONS FOUND IN MONTEREY COUNTY RESOLUTIONS AND THAT
STAFF WILL REPORT BACK WITH FINDINGS AND REQUEST DIRECTION
PRIOR TO PROCEEDING

-000-

WHEREAS, the Board of Directors recognizes that there may be a strategic
benefit to the District to undertake providing water service to September Ranch;
and

WHEREAS, the Board of Directors has listened to staff testimony and
reviewed the staff report regarding providing water service to September Ranch;
and

WHEREAS, staff has testified to the satisfaction of the Board that the District
has an interest in performing its due diligence in analyzing the September Ranch
water system and is an appropriate use of District funds.

NOW, THEREFORE, BE IT RESOLVED by the Board of Directors of the
Carmel Area Wastewater District, as follows:

1. That the Board grants its conceptual approval to conduct a feasibility-level
analysis of providing potential water operation services for September Ranch;
and

2. That the Board directs staff to work with Clear Peak to explore providing
water service for the property and what the requirements might include; and

3. That the Board directs staff to engage with LAFCO to determine what



requirements are necessary to allow CAWD to provide water service to
September Ranch; and

4. That the Board directs staff to engage a consultant with experience in potable
water to assist in analyzing the costs to operate and maintain the proposed
system for a minimum of 20 years. The costs of this review will be covered by
the Developer of the Project.

5. The Board directs staff to research the implications of project conditions
found in County Resolutions

6. Staff will report back to the Board with the analysis, a range of options and
request direction prior to committing any further resources.

PASSED AND ADOPTED at a regular meeting of the Board of Directors of the

Carmel Area Wastewater District duly held on September 27, 2018 by the following

vote:

AYES: BOARD MEMBERS:
NOES: BOARD MEMBERS

ABSENT: BOARD MEMBERS:

President of the Board

ATTEST:




Secretary to the Board



California Laws - Health and Safety Code
DIVISION 5. SANITATION
PART 3. COMMUNITY FACILITIES

CHAPTER 4. DISTRICT POWERS 5938
Article 1. Generally (6510-6523.3) (15939

6512. (a) A district may acquire, plan, construct, reconstruct, alter, enlarge,
lay, renew, replace, maintain, and operate garbage dumpsites and garbage
collection and disposal systems, sewers, drains, septic tanks, and sewerage
collection, outfall, treatment works and other sanitary disposal systems, and
storm water drains and storm water collection, outfall and disposal systems,
and water recycling and distribution systems, as the board deems necessary
and proper, and in the performance of these functions, either in or out of the
district, it may join through joint powers agreements pursuant to the
provisions of Chapter 5 (commencing with Section 6500) of Division 7 of Title
1 of the Government Code, or through other means with any county or
municipality or any other district or governmental agency. (5%

(b) Before any garbage dump is established, the location shall first be
approved by the county health officer, and, in addition, if the location is
within two miles of any city, the consent of the governing body of the city
shall first be secured. (15943

(c) (1) If the district includes any part of a city, water district, or other local
agency that provides water service to any territory in the district, the
district shall not supply water service to the territory unless the district first
obtains the consent of the city, water district, or other local agency. The
consent shall not be revoked, if the revocation will result in a decrease of
the revenues available to pay the outstanding bonds of the district. (1544

(2) Paragraph (1) does not apply to the provision of recycled water by a
distiiot. (92)

(3) (A) Subject to subparagraph (B), a district may not supply water
service using recycled water to the territory of any part of a city, water
district, or other local public entity providing water service, or commence
construction of facilities for that service, prior to offering to consult with
that city, water district, or other local public entity, and providing
notification of availability for consultation. The obligation to consult
terminates if that local public entity providing water service fails to make



itself available for consultation within 60 days of written notification to
that local public entity. (1596)

(B) The consultation and notification requirements described in
subparagraph (A) do not apply to a district if the district, prior to
supplying water or commencing construction as described in
subparagraph (A), provides notification to the local public entity
pursuant to Section 65604 of the Government Code or submits a written
request to the local public entity pursuant to subdivision (b) of Section
13580 of the Water Code. (15947)

(d) The Department of Water Resources may assist sanitary districts in
applying for, and in obtaining approval of, federal and state funding and
permits for cost-effective water recycling projects and shall confer and
cooperate with the legislative body of the district during the application
and approval process. (15%8)
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